PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Managed Care
(Amendment)

806 KAR 18:030. Group health insurance coordination of benefits.

RELATES TO: KRS 304.17-042, 304.17A-250(9), 304.18-032, 304.18-085, 304.32-145,
304.38-185, 42 U.S.C. 1395

STATUTORY AUTHORITY: KRS 304.2-110(1), 304.18-085, 304.32-250, 304.38-150

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-110 authorizes the commis-
sioner of the Department of Insurance to promulgate reasonable administrative regulations
necessary for or as an aid to the effectuation of any provision of the Kentucky Insurance Code
as defined in KRS 304.1-010. KRS 304.32-250 authorizes the commissioner to promulgate
reasonable administrative regulations necessary for the proper administration of KRS 304.32.
KRS 304.38-150 authorizes the commissioner to promulgate reasonable administrative regula-
tions necessary for the proper administration of KRS 304.38. This administrative regulation es-
tablishes guidelines for coordination of benefits by group health insurance contracts.

Section 1. Definitions. (1) "Allowable expense" means a health care service or expense, in-
cluding deductibles, coinsurance, and copayments, that is covered in full or in part by any of
the plans covering the person.

(2) "Claim" means a request that benefits of a plan be provided or paid, and the benefits
claimed are in the form of:

(a) Services, including supplies;

(b) Payment for all or a portion of the expenses incurred;

(c) A combination of paragraphs (a) and (b) of this subsection; or

(d) An indemnification.

(3) "Complying plan” means a plan with benefit determination requirements that comply with
the requirements of this administrative regulation.

(4) "Coordination of benefits" means a provision establishing an order in which plans pay
their claims[;] and permitting secondary plans to reduce their benefits so that the combined
benefits of all plans do not exceed total allowable expenses.

(5) "Custodial parent" means the parent awarded custody of a child by a court decree or
with whom the child resides more than one-half (1/2) of the calendar year.

(6) "Insurer" is defined by KRS 304.17A-005(29)[2A)].

(7) "Noncomplying plan" means a plan without benefit determination requirements or whose
benefit determination requirements do not comply with the requirements of this administrative
regulation.

(8) "Plan™:

(a) Means:

1. A form of coverage with which coordination of benefits is allowed and "health benefit
plans” as defined by KRS 304.17A-005(22); and

2. Sometimes includes Medicare benefits pursuant to 42 U.S.C. 1395, or other governmen-
tal benefits; and

(b) Does not mean:

1. The medical benefits coverage in a group, group-type, and individual motor vehicle "no-
fault" or [and] traditional automobile "fault" type contract [centraets]; or
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2. School accident-type coverages that cover elementary, high school, or college students
for accidents only, including athletic injuries, either on a twenty-four (24) hour basis or on a "to-
and-from school" basis.

(9) "Primary plan" means a plan whose benefits for a person'’s health care coverage are de-
termined without taking the existence of any other plan into consideration if:

(a) The plan either has no order of benefit determination requirements, or its requirements
differ from those permitted by this administrative regulation; or

(b) All plans that cover the person use the order of benefit determination requirements re-
quired by this administrative regulation, and under those requirements the plan determines its
benefits first.

(10) "Secondary plan"” means a plan that is not a primary plan.

Section 2. Requirements for Coordination of Benefits. (1) If a person is covered by two (2) or
more plans, the requirements for determining the order of benefit payments shall be as estab-
lished in paragraphs (a) through (c) of this subsection.

(a) The primary plan shall pay or provide its benefits as if the secondary plan or plans did
not exist.

(b) A plan that does not contain a coordination of benefits provision consistent with this ad-
ministrative regulation shall [be] always be primary, except that coverage obtained by virtue of
membership in a group and designed to supplement a part of a basic package of benefits may
state the supplementary coverage shall be secondary to the basic package of benefits provid-
ed by the contract holder.

(c) A plan may take the benefits of another plan into account only if it is secondary to that
other plan.

(2) Order of Benefit Determination. The following requirements shall be applied in the follow-
ing priority, alphabetically to determine the order of plan payment:

(a) Nondependent or dependent.

1. The plan that covers a person other than as a dependent shall be primary.

2. The plan that covers a person as a dependent shall be secondary, unless the person is a
Medicare beneficiary, in which case the order of benefits is determined in accordance with 42
U.S.C. 1395.

(b) Dependent child covered under more than one (1) plan. Unless a court decree deter-
mines otherwise,_or a parent has made an election within the first thirty-one (31) days of birth
to add a newborn as a dependent to one parent’s plan, plans covering a dependent child, in-
cluding a newborn subject to KRS 304.17-042 and 304.18-032, shall determine the order of
benefits as established in subparagraphs 1. through 4. of this paragraph.

1. The primary plan shall be the plan of the parent whose birthday is earlier in the year if:

a. The parents are married,

b. The parents are not separated, whether or not they have ever been married [{whetheror
not they ever have been married)]; or

c. A court decree awards joint custody without establishing that one (1) parent has the re-
sponsibility to provide health care coverage.

2. If both parents have the same birthday, the plan that has covered either of the parents
longer shall be primary.

3. If a court decree states that one (1) parent is responsible for the child’s health care ex-
penses or health care coverage and the plan of that parent has actual knowledge of those
terms, that plan shall be primary. If the parent with responsibility has no coverage for the
child’s health care services or expenses, but the responsible parent's spouse does, the
spouse’s plan shall be primary.
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4. If the parents are divorced, separated, or not married, and there is no court decree allo-
cating responsibility for the child’s health care services or expenses, the order of benefit de-
termination among the plans of the parents and the parents’ spouses (if any) shall be the plan
of the:

a. Custodial parent;

b. Spouse of the custodial parent;

c. Noncustodial parent; and

d. Spouse of the noncustodial parent.

(c) Active or inactive employee. The plan that covers a person as an active employee, nei-
ther laid off nor retired, or as an active employee’s dependent, shall be primary. The plan cov-
ering the same person as a retired or laid-off employee, or as a dependent of a retired or laid-
off employee, shall be the secondary plan.

(d) Continuation coverage. If a person has coverage provided pursuant to a right of continu-
ation pursuant to federal or state law and is also covered under another plan, the continuation
coverage shall be secondary.

(e) Longer or shorter length of coverage. If the preceding requirements established in para-
graphs (a) through (d) of this subsection, respectively, do not determine the order of benefits,
the plan that covered the person for the longer period of time shall be primary:

1. To determine the length of time a person has been covered under a plan, two (2) plans
shall be treated as one (1) if the covered person was eligible under the second within twenty-
four (24) hours after the first ended;

2. Changes during a coverage period that do not constitute the start of a new plan include:

a. A change in scope of a plan’s benefits;

b. A change in the entity that pays, provides, or administers the plan’s benefits; or

c. A change from one (1) type of plan to another; and

3. The person’s length of time covered under a plan shall be measured from the person’s
first date of coverage under that plan. If that date is not readily available for a group plan, the
date the person first became a member of the group shall be used as the date from which to
determine the length of time the person’s coverage under the present plan has been in force.

() If none of the preceding requirements established in paragraphs (a) through (e) of this
subsection, respectively, determines the primary plan, the allowable expenses shall be shared
equally between the plans.

Section 3. Procedure to be followed by Secondary Plan to Calculate Benefits and Pay
Claim.

(1) A secondary plan shall reduce its benefits so that the total benefits paid or provided by
all plans shall not be more than 100 percent of total allowable expenses.

(2) If a person is covered by more than one (1) secondary plan, the order of benefit determi-
nation requirements of this administrative regulation shall decide the order in which secondary
plans benefits shall be determined in relation to each other.

(3) The secondary plan shall credit to its plan deductible any amounts it would have credited
to its deductible in the absence of other health care coverage.

Section 4. Notice to Covered Persons. A plan shall, in its explanation of benefits provided to
covered persons, include the following language: "If you are covered by more than one (1)
health benefit plan, you should file all your claims with each plan.”

Section 5. Miscellaneous Provisions. (1) Provision of Services. A secondary plan that pro-
vides benefits in the form of services shall only recover the reasonable cash value of the ser-
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vices from the primary plan, to the extent that benefits for the services are covered by the pri-
mary plan and have not already been paid or provided by the primary plan.

(2) Non-Complying Plan Coordination.

(a) A plan with order of benefit determination requirements that comply with this administra-
tive regulation may coordinate its benefits with a plan that is "excess" or "always secondary" or
that uses order of benefit determination requirements that do not comply with those contained
in this administrative regulation if the:

1. Complying plan is the primary plan, it shall pay or provide its benefits first;

2. Complying plan is the secondary plan, it shall pay or provide its benefits first, but the
amount of the benefits payable shall be determined as if the complying plan were the second-
ary plan. In that situation, the payment shall be the limit of the complying plan’s liability; and

3. Noncomplying plan does not provide the information needed by the complying plan to de-
termine its benefits within a reasonable time after it is requested to do so, the complying plan
shall assume that the benefits of the noncomplying plan are identical to its own[;] and shall pay
its benefits accordingly. If, within two (2) years of payment, the complying plan receives infor-
mation as to the actual benefits of the noncomplying plan, it shall adjust payments accordingly.

(b) If the noncomplying plan reduces its benefits so that the covered person receives less in
benefits than he or she would have received had the complying plan paid or provided its bene-
fits as the secondary plan, and the noncomplying plan paid or provided its benefits as the pri-
mary plan, and governing state law allows the right of subrogation as established in paragraph
(3)1. through 4. of this subsection, then the complying plan shall advance to or on behalf of the
covered person an amount equal to the difference.

(c) The complying plan shall not advance more than the complying plan would have paid
had it been the primary plan, less any amount it previously paid for the same expense or ser-
vice, and:

1. In consideration of the advance, the complying plan shall be subrogated to all rights of
the covered person against the noncomplying plan; and

2. The advance by the complying plan shall also be without prejudice to any claim it may
have against a noncomplying plan in the absence of subrogation.

(3) Coordination of benefits differs from subrogation. Provisions for one (1) may be included
in health care benefits contracts without compelling the inclusion or exclusion of the other.

(4) If the plans cannot agree on the order of benefits within thirty (30) calendar days after
the plans have received all of the information needed to pay the claim, the plans shall immedi-
ately pay the claim in equal shares and determine their relative liabilities following payment,
except that a plan shall not be required to pay more than it would have paid had it been the

primary plan.

SHARON P. CLARK, Commissioner
RAY A. PERRY, Secretary

APPROVED BY AGENCY: November 12, 2021

FILED WITH LRC: November 12, 2021 at 9:58 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this administra-
tive regulation shall be held at 9:00 a.m. on January 21, 2021 at 500 Mero Street, Frankfort,
Kentucky 40602. Individuals interested in being heard at this hearing shall notify this agency in
writing by five workdays prior to the hearing, of their intent to attend. If no notification of intent
to attend the hearing is received by that date, the hearing may be canceled. This hearing is
open to the public. Any person who wishes to be heard will be given an opportunity to com-
ment on the proposed administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not wish to be heard at the

Legislative Research Commission PDF Version Page: 4



public hearing, you may submit written comments on the proposed administrative regulation.
Written comments shall be accepted through 11:59 p.m. on January 31, 2021. Send written
notification of intent to be heard at the public hearing or written comments on the proposed
administrative regulation to the contact person below.

CONTACT PERSON: Abigail Gall, Regulations Coordinator, 500 Mero Street, Frankfort,
Kentucky 40601, phone +1 (502) 564-6026, fax +1 (502) 564-1453, email abigail.gall@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

(1) Provide a brief summary of:

(&) What this administrative regulation does: This administrative regulation establishes
guidelines for coordination of benefits by group health insurance contracts.

(b) The necessity of this administrative regulation: The regulation is necessary to clarify the
coordination of benefit requirements and order of payment provisions for individual policyhold-
ers, to conform to statutory requirements.

(c) How this administrative regulation conforms to the content of the authorizing statutes:
This administrative regulation satisfies the statutory mandate of KRS 304.18-085 to prescribe
clear guidelines regarding the coordination of benefits between multiple, applicable group
health insurance policies.

(d) How this administrative regulation currently assists or will assist in the effective admin-
istration of the statutes: By setting forth the determination of benefits, this administrative regu-
lation satisfies the requirements of KRS 304.18-085.

(2) If this is an amendment to an existing administrative regulation, provide a brief summary
of:

(a) How the amendment will change this existing administrative regulation: The amend-
ments to this administrative regulation clarify that if a parent has elected a newborn dependent
to be covered under one parent’s plan within the newborn’s first 31 days of birth, the determi-
nation of benefits shall not be triggered, as the plan benefits of the selected parent would be
primary.

(b) The necessity of the amendment to this administrative regulation: These amendments
are to clarify language regarding newborn coverage benefit determinations. The Department
issued Advisory Opinion 2020-005 in 2020 to address this concern, and it is now amending the
regulation to formally address those concerns.

(c) How the amendment conforms to the content of the authorizing statutes: KRS 304.2-110
provides that the Commissioner of Insurance may make reasonable rules and administrative
regulations necessary for or as an aid to the effectuation of any provision of the Kentucky In-
surance Code, as defined in KRS 304.1-010. KRS 304.18-085 requires the Commissioner to
prescribe guidelines regarding the coordination of benefits by group health insurance policies.

(d) How the amendment will assist in the effective administration of the statutes: KRS
304.18-085 requires the Commissioner to prescribe guidelines regarding the coordination of
benefits by group health insurance policies, and these amendments ensure that statutory re-
quirement is effectively satisfied.

(3) List the type and number of individuals, businesses, organizations, or state and local
governments affected by this administrative regulation: The exact type and number are un-
known.

(4) Provide an analysis of how the entities identified in the previous question will be impact-
ed by either the implementation of this administrative regulation, if new, or by the change, if it
is an amendment, including:

Legislative Research Commission PDF Version Page: 5



(a) List the actions each of the regulated entities have to take to comply with this regulation
or amendment: Parents of newborns will have to elect coverage under one parent’s plan within
the first 31 days of a newborn’s life, or the benefit determination in Section 2(2)b will be appli-
cable. This amendment should have no impact on the health insurer (regulated entity).

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities: The process set forth in this administrative regulation clarifies a long-
standing practice and should impose no cost to the regulated entity, nor the policy hold-
er/dependent.

(c) As a result of compliance, what benefits will accrue to the entities: As a result of compli-
ance with this proposed regulatory amendment, regulated entities will ensure compliance with
KRS 304.18-085.

(5) Provide an estimate of how much it will cost the administrative body to implement this
administrative regulation:

(a) Initially: Implementation of this amendment is not anticipated to have an initial cost on
the Department of Insurance.

(b) On a continuing basis: Implementation of this amendment is not anticipated to have an
ongoing cost on the Department of Insurance.

(6) What is the source of the funding to be used for the implementation and enforcement of
this administrative regulation: The Department will use funds from its current operational budg-
et to perform the tasks necessary.

(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if new, or by the change if it is an amendment: An in-
crease of fees will not be necessary because additional personnel is likely unnecessary.

(8) State whether or not this administrative regulation established any fees or directly or indi-
rectly increased any fees: This administrative regulation does not directly establish any new
fees.

(9) TIERING: Is tiering applied? Tiering is not applied because this regulation applies equal-
ly to all health insurers offering group policies.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts or divisions of state or local government (including cities, counties, fire
departments, or school districts) will be impacted by this administrative regulation? The Ken-
tucky Department of Insurance will be impacted as the agency implementing of the regulation.

(2) Identify each state or federal statute or federal regulation that requires or authorizes the
action taken by the administrative regulation. KRS 304.2-110(1), KRS 304.18-085, KRS
304.32-250, and KRS 304.38-150

(3) Estimate the effect of this administrative regulation on the expenditures and revenues of
a state or local government agency (including cities, counties, fire departments, or school dis-
tricts) for the first full year the administrative regulation is to be in effect. If specific dollar esti-
mates cannot be determined, provide a brief narrative to explain the fiscal impact of the admin-
istrative regulation.

(a) How much revenue will this administrative regulation generate for the state or local gov-
ernment (including cities, counties, fire departments, or school districts) for the first year? This
administrative regulation is not expected to generate any revenue in the first year.

(b) How much revenue will this administrative regulation generate for the state or local gov-
ernment (including cities, counties, fire departments, or school districts) for subsequent years?
This administrative regulation is not expected to generate any revenue in subsequent years.
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(c) How much will it cost to administer this program for the first year? This administrative
regulation will not have a cost to implement in the first year.

(d) How much will it cost to administer this program for subsequent years? This administra-
tive regulation will not have a cost to administer subsequent years.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to explain
the fiscal impact of the administrative regulation.

Revenues (+/-): Neutral

Expenditures (+/-): Neutral

Other Explanation: As the amendments to this administrative regulation simply clarify an ex-
isting process, this administrative regulation will not have a fiscal impact on the Department of
Insurance.
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